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United “t- 


mad Serliner .Cr 





phone Company . Corplainants 
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Sur Motion tor Preliminary Injunction, 


ASFIMAVIT OF TT ITE RIMNTINER 

Commonwealth of Penn evitanita 
City and Comey o¢ pes ) 

Fmile Berliner, being duly sworn according to law, de= 

7 | poses and says, as follozs: 

I am a citizen of the United States, and a resident of 
Washington, District of Columbis, I an the inventcr oF the Gramo= 
phone, and of the sramephone records, «nd of the processes for mak= 
ing the same, which are patented to ne. 


Among other United States patents for the said invention, 





} } patent #534,545, in suit, was issued to me, February 19th, 1695, 


s 


which said patent wis duly 4 





igned to the United States Crarophone 
Comany by sundry deeds of assignment noted in-the Rill of Complaint 


filed in this snit, and which yall ds made part of these motion 


papers, a copy of which Bill of Complaint has already heen served 

| upon the defendant herein. By virtne of said sundry deeds of assign= 
ment, which are ready here in Court to be produced, the suid United 

} States Gramophone Company heca:se the sole smd exclusive ovmer of the 
seid patent and patents, prio- to the bringing of this suit, as shown 
by the said deeds of assignment. Subsequently, and prior to the 


bringing of this 





iit, by sundry agreements noted in the said Bill of 


Complaint, which are ready in Court to be produced, the Berliner 
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Grarophine Cormsmpr, % corpor: 
laws of the Stxte of Virginia, ons 


came the e xclusive li 





pany under the patents, os noted 


Th 


and the complainants, The Tnited Stu 





tranop 


Berliner Cranophons Company were at the tine of fFiliny of said Nill 





collusive 





of Compla2. 





it and are at the present time, the sole and 





owners of the legal md equiteble title in and to the said Letters 


Patent in suit. 





‘In the early part of the year 1877 I was engaged in the 





invention of telephon= instruments, and I inverted mmerous such 


instruments, «nong others, the telephone transmitter knowm as the 
? , ~ 





Micrephone, hich is n knowm by my name, snd prior to my inventions 
in telephony, snd subsequent thereto, I have carefully studied and 
familiarized myself with the science of acoustics, aid have hecone 


familiar with its avolication: to the industrial arts, mc had 


¢ 
é& i ‘ 
me 
9 B os 
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prior to the date of my application for the patent in suits riven 
Much time, care and study to the development and perfection of ma- 


chines and apparatus for recording and reproducing scunds. 





Subsequently to October, 1895, the date of the contract 


eine 





of license to the Ferliner Crimophone Compan}, one of the wr 
ants herein, the rrurophone and gramophone records, the subject mate 
ter of the patent in suit, have heen manufactured by the hundreds of 


thousands by the said Terlincr Crarophone Company, md have cone into 





large and extensive cormercial use not only in the United States but 
in Europe, Asia, including Australis, Africa and South America, and 
have become most widely # n4 favorshly know, 

Prior to the cormenearent of the infrinrerent of this 


deponent's patents by the deferdart he rein, aid te the infringement 
p z 3 Fy 6 





by the Universal Talking Mach ine Torpany, a corporation of the State 


of New York, which latter company manufactured ond still munuactures 





the infringing devices for this defendant, the gramophone und the 


grauophone records, the subject matter of the patent in suit, were | 


; | 
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we Wicd ers telly 


wig coumtry for the 









utter of this 





nt ir suit, 
=5 of this depon= 


tiv se cormplain=e 





ants before t} infringenent were in the undisturbed possession end 


enjoynunt of the hts conferred by the said patent in suit. 





Shortly sequent to the date of the said wreenent he= 


tween the Berliner Crario:hone Comp omy and the United States Crame 





phone Cory 





the Perliner Grianophone Compeny on the 10th day of 








October, 189G, enterea into & contract with Trank Seanan, of lew 


York City, YewYors, makin 





hin its exclusive sale arent of Crano= 
phones, cramopvhone records and so0ds, such w covered und protected joc 
by the ja tent in suit. Shortly after Octohar 10, 1636, the dite of 


the said contract with Frank ¢ 





wn, te said Seaman in the same 





montr, Gctoher, 1896, organized a company styled the “ationsl Gramoe 
phone Company, under the lavs of the State oF New York, the said 
Seaman at that tim: owing and controlling all the stock of the said 


company, with the exception of two shares; the said compuny being 





organized by the said S an for the purpose of selling through it 


all the granophores, gramophone records «md goods which he should 


purchase from the complainents under 





percent of Cetober 
10, 1896, The suid “ational Gramoph-ne Company at once comsenced the 


sale of the said goods, and continued selling them in large qumti- 





t 
ties, mrking the machines =wnd records 





» mong other putents, the 


patent number and date cf th 





patent in suit, marked and stamped 


thereon, until sbout Varch, 1899, “hen the said % 





onal Crarophone 


Company wax succeeded by the Tati onal Cremophone Corporation, the 





defendant herein, also orsa 





ed by the said Frank Seaman under. the 
laws of the State of New Yorx, which Company at once toox over the 


Dusiness of the ational Graiophone Gorpany at a creatly increased. , 


perenne a og so od 
ae ‘ Research Library 








2 Gracoph 





t, L699, continued the 
7 
grecopnonesn and grea:epheone seecrds severed by the patent, in 





sola during that period of 





phones and records which were manfuctiured by these corplainunts Lor 


contract of Cetohar 10, 1896, mdi uhivped 





Frank aan under the 








upon.the order of the said Trask fewien to the Jational Cruophone 





Corporation. That about Suly 26in, 1900, the Derliner Crarophone 


Company by reason of the may unluwTul acts and doings of the said 
Frank Searan, and breaches of his contriuct of October, 1696, de- 
clared the suid contract with the said Seasun ended, and 50 pere= 


sonally notified him, Since thut tine the defend. 





herein hus been 


8 talking machines and records co:structed 





selling in larce quantit 


in‘all sunstantial and > 





Serial ress:ects erarophones 






and recrds therefor wliheut my License whatso= 


wver from the complainants herein 





. ni things infringed 


the patent in suit and are sold in said patont, note 


withstanding the notices served by 





upon vhe said 


defendant, and notwitnhstandin: 


rey 


mplel ents! request to desist 





from said infringement. 


This dey 





ent fur 4 tlat notwithstanding the said 





infringements by the said def and its predecessor, the 
National Graropnone Company, huve ut vurious tines by its officers 
and by letters, circulars aid its officiul ccts, admitted the valid- 
ity of the said Gracscphone patents, ond including the patent in this 
suit. 


In & certain suit drought Ly 





Aver : CYaphophene 





Company uyainst Crank Sinan and avional Gramophone Company, 





the predecessor of the “ational Graophone Corporation, in the 
United States Circuit Court for the Southern District of liew York, 
for alleged infringement of certain of the Anerican Graphophone 


Company's patents, Orville D. LaDow, the then President of the said 
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phone Company, wid nov the Seeret: ana Cenerul 
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ta cueeessor, the Tatiana) Granenhone Corporation, the 


defendant herein, filed an sarridavit on behalf of the defendants, on 


for Preliminary, Injunction, = which injunction was refused by 


the Circuit Court of Appeals, - in-hich affidavit tne seid Tadew, 


the the: President of the said “ati onal Grasophone Company, 





of vhich is hereto annexed marxed "Pxhihit B", stated inter alia 





“And doponent furtaer avers that the de? ion 





dunt core 








(the National Granophone Co: many? ae of rani my a 4 
citizen of the United Siates reg g at Yo rors, 
the above recited defendant, men gisele machi 23. and records 
made in ascordancs : MH parents of 3 erliner, 








and sells then 
WNP O © RPURCURR AVERSA th 
by the Natl onal Grar phon Corp: Bnounted to many thousands 
of dollars in tne year 1996 ’ tee to severul 
hundred thous andf dollars in the year 1897, and that the public« 


auring the 1553 has been for Gramophone muchinery 


mumnher of agents to the public. 
s as conducted 


























4% rate 
year. 


app coxduablely of a smith ion dollar 










ene CORT AVTR 


eta] erat ns arly two years uso 






over three } hundred 
were eng J 
that at the present ti 
enguged, such agents * 












mac nner y to. whe puis, and 
ar one theusand | agents are Haye 
bil Bubed. tn 





United 
















wy 70° “ 1OR® RS that the price of 
top} ti sola to the public, 
ept uniform ut trout pafive aol ars, & i t dessite the 
shat Asa Gr: ys putt ing 





out Grayhophone machines at a 
ten dollars exch to the consumer, yé 
of the Gramophone for amuser: purpo ses has pee 
their sal 5 steadily increased despite this co 
cheaper : i 
"DEP O. TInROM AVERS thet. the. cremephorie mnichine, 
ag sold hy the tionsl Grasophone Company, fills a want for 
WINS ATA gWIy 8 whieh ic not filled by my other i. 
on the market, and thatth.s ls truc by reason of the fact 
that the voluwie of sound produced wy such 2 grunophone is seve 
eral times as Large: fas ’ sound produced by any other 
known Form oF & igs feature, therefore, 
natu ly adapted for smusenent 
purpo 2 shan ons or tywo 
people,  Surthermore, 4 auctor of the hard 
Tulver record permits 10 0 the hands of 
the Sapa prblic and of unscilled users, which is not true 
to th nt of o.sr records now on tie Ste 
SHOR ORE AVERS that the vusiness of the eae 
tional Gramophone Coipany, with its thousand agents and it 
hundreds of thousands of collars of capital, vould be fren 
arably injured if it were Lemporerily enjoined so m so that 
it is doubtful shether it could ever’ arain be reco structed, 
und this, in deponent's opinion, without uy corres; ing 
benef it to the American Grayhophone Company whose rmchines 
could noe replace those sold hy the ‘ational Granophene 
Company 
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efit ton: of 
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The National Gramophone Cormany “hich then had its off ices 

at 874 Broadway, New York City, which are now the offices of the 
Rational Gramophone Corporation, its successor} issued numerous 
circular letters and advertisements during the time that it was con= 
ducting the said business, in “hich it continuously asserted the 
validity of the said Berliner patents, including the patent in 

suit. Among others, as an illustration, the cirewlar of October 

22, 1898, printed upon the letter head of the National Gramophone 
Company, 2 copy of which is hereto annexed, marked "Exhibit o", in 
which it stated, among other things, overthe signature of the Na- 
tional Gramophone Company, 0.D. LaNow Secretary, 28 follows;- 

"The above facts will suggest their own explanation to 
every well-balanced business mind. Our patents are unas= 
sailable and have heen sustained emphatically on more than 
one occasion, The Berliner idea is hased upon acoustic prin= 
ciples unknown to all the professor's predecessors. We are 
amply protected by letters patent, and our irtterests are 
watched constantly by the hest patent attormeys in New York 
and Washington. You need fear no annoyance of any kind whate 
aver from our rival, In fact, our chief ohject in communi- 
eating with you on this subject is to enahle yon to enjoy 
with us the manifest straits in which our success has put 
the other fellows, When they squeal too persistently, they 
must be hurt." 

Another illustration of the character of their circulars 
is one dated and published May 1, 1899, on the letter head of the 
National Gramophone Company, signed National Gramophone Company, a 
copy of which is hereto armmexed, marked "Exhibit D", in which it is 
stated, as follows:- 

"We are grateful to the trade for the manner in which it 
has sustained us pending the decision, (referring to American 
Graphophone vs. National Gramophone Co, et al.) and bespeak 
its continued confidence in our assurances of the unimpeacha= 
bility of our patents, and the peerless status of the Gran-o- 
phone in the talking machine world." 

In the certificate of the Incorporation of the said defen= 

dant company, copy of which is hereto annexed, marked "Rxhibit A", 
it is stated inter alia:s- 

"First. The name of the proposed corporation is "Nation= 
al Gramophone Corporation of New York, 

"Second. The purposes for which it is to he formed are; 


to manufacture, sell, lease, operate and deal in talking 
machines or instruments for recording or reproducing sound, 
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all attachments and ap82iu-ces appurtenant t» 
on or connected therewith in tho United 
tries; to purchase or otherwise 
i nents for rcocordiic orr 
ticularly the in=trunent commonly snowm 
ophone, snd all rights, inventions, attachments and appliances 
appurtenant thereto useful in or connected therewith," etc, 















Among the numerous circular letters wd advertise:ents 
printed and published by the National Gramophone Corporation, defen= 


dant. herein, a few may be referred to for the purpose of showing the 


defendant's admissions and assertions as to the validity of the 
Berliner gramophone pat-nts, including the patent in suit, and its 
admission as to the superiority of the gramophone, and gramophone 
records, 

A letter signed National Gramophone Corporation written 
on the letter head of the National Gramophone Corporation, dated 
February 21, 1900, addressed to Messrs, Theis Rros,, Syracuse, New 
York, which is ready in court to he produced, a copy of whic is 


hereto annexed, marked "Exhibit E", reads, as follows:- 


"Gentlemen: - 

We wish to give a word of warning to our friends, 
who, we believe, will be solicited to handle a talking machine 
called the Vitaphone, made by the American Talking Machine Co, 
This machine, which uses flat disc Records, is unquestionably 
an infringement of the Gram-o-phone; therefore this is to aé 
vise you that if you buy this machine or handle it in any way, 
we shall be obliged in self defense, to take suitable action 
limediately looking toward a suit being ontcred against you 
as an infringer of the Gram-o-phone patents," 


A letter written on the letter head of the National Gram 
ophone Corporation, dated February 26th, 1900, signed National 
Gramophone Corporation, addressed to Mr, Albert Krell, Cincinnatti, 
Ogic, which is ready in Court to tf produced, a copy of which is 
hereto. annexed, marked "Hxhibit F", reads as follows:- 


"Dear Sir:- 

We wish to give a word of warning to ow friends, 
who, we believe, will be solicited to mndle a talking machine 
called the Vitaphone, made by the American Talking *‘achine Co. 
This machine, which uses flat disc Records, is unquestionably 
an infringement of the Gram-o-phone; therefore, this is to 
advise you that if you buy this machine or handle it in any 
way, we shall be obliged, in self defense, to take suitable 
action immediately looking toward a suit being entered against 
you as an infringer of the Gram-o-phone patents, 

Very respectfully, 
VATIONAT, GRATE '}O-PHONE CORPORATION. 
qn 
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Numerous circulars were issued by the deferdant relative 


‘les of which are 





to complainants’ gramophone and recerds, s2 
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in court to he produced, copies of which are hereto annexed 
"Exhibits G and HE". 

Prior to the infringement herein complained of the dre 
fendant published monthly a leaflet entitled "The Gram-o-phone 
Record." About the time of the commencement of the infringeuent, 
and since that time, it les published the same leaflet monthly 
changing the title to "The Zonophone Record", substituting the word 
"Zonophone" for the word "Gram-ophone", by which name it now adver= 
tises its infringing machine and records. 

Prior to the infringement, and during the time that the 
defendant was selling legitimate gramophones, and gramophone records, 
it published illustrated cataloguesdescriptive of the gramophone, 
setting forth its merits, etc. Since the infringement it has pub= 
lished substantially similar catalogues illustrated in the sane 
manner and describing the machines and records in substantially the 
same manner, substituting, however, the word "Zonophone" for the word 
"Gramophone", and styling the infringing rachines "Zonophones" and 
"Zonophone" records, instead of Gramophones and gramophone records, 
copies of which catalogues are ready in court to be produced. 

Prior to the infringement the defendant also published 
catalogues containing long lists of complainants' records. Since 
the infringement they have issued catalogues containing substan= 
tially the same lists, and gotten up in a substantially similar 
manner to the said previous catalogues, differing, however, in that | 
the infringing machine is advettised as the "Zonophone" and the 
records therein advertised are referred to as “Zonophone" Records. 

In 4 circular addressed to the stockholders of the 
“National Gramophone Corporation, the defendant herein, issued in the 
Fall of the year, 1899, a copy of which is ready in court to he pro- 


‘ @uced, the following statement was made;- 
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I Aigust ond Sep 
Kind 13 at its ebb, our 5 
with something to be carried to the sursz 












in the:for 
montis , year for our busin 
Tne basic Gremophone pat-nts he one twelve years to 
while those covering improvements, and which inprovenic 
yet to prove revelations in the talking machine business, are 
either just out of the patent office or yet in process of 
issue," \ 








This deponent further states that sbout a year or so 
prior to the commencement -f the said infringements the defendant 


began to advertise complainants' machine, the gramophone, as the 





"Zonophone", and continued so doing for a short perdod of time when | 
it discontinued the use of the word “Zonophone”™ by reason of certain 
objections ade by these complainants to the said Frank Seaman, who, 
controlling the policy of the arena company, had the use of the 
name at that tine discontinued. The fact is that the defendant ad- 
vertised for.a short period of time the complainants! machine under 
the name "Zonophone", and now, since the infringement has commenced, 
is selling machines, which it has had and is having manufactured by 
the said Universal Talking Mag ine Company, in all suvstantial and 
material respects the same as the gramophone, and covered by the 
complainants! patent in suit, ad the defendant styles it with the 
same naze which it forrerly cndeavored,+o spply to the gramophone, 
and did apply for a short period of tine, the nare "Zonophone." 

As an illustratior, the letter of October 22, 1598, of 
the National Gramophone Company, a copy of which is “ereto «annexed, 
marked "Nxhibit C", the predecessor of the National Grariophone 
Corporetion, used the word "Zonophone" in conjunction with the word 
gramophone as being one and the save; it stated, inter alia, 
(referring to a wax record of a competitor) as follows:- 

“Even were this process hona fide, it would he farcical’ __ 

and futile in view of the fact that there is no shadow of — 


resenblaice between the Improved Gramophone(Zonophone) and 
the waxy toy made by our competitor," 
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Theat the devendant is the successer of wt “ationil 





Gramophonc Company will not be denied by tne gefendant, md is 
admitted by it, wmong other places, in on Answer filed in this 


Honorable Court inthe suit of Eldridge 2. Teohnson vs. 








Gramophone Corporation, of Getober Sessions, 159C, Yo. 


Orville D. LeaDow, Secretary of the “ational Gramophone Company, the 
defendant herein; in which Answer it is alleged, - in paragraph 6, 
as follows:- 


"6, The defendant admits all of paragraph "6" of tne 
Bill of Complaint, save that it hae been or is engaged in the 





sele of talking machin-s of other types and that th 
inferior goods, or in anywise inferi 
and records of the complzinants and alleges the facts to be that 

the defendant succeeded to all of the rights, good will, assets 

and business of the National Cramophone Compenyy ich had long 

been engaged in the grmophone business in connection with said 
Berliner Craiophone Company and Prank Seaman", - a copy of 
said answer is hereto attached and marked “Fxhibit I." 


sume are 
r to the talking machines 











i 
' 
Answer having been filed on November 1*, 1900, and sworn to by 





The defendant herein, the National Gramophone Corporation, 
since the filing of the Answer in this present suit of these cowlain- 
ants against it, has specifically, and in terms, admitted the 
validity of the Berliner Gremophone pat:nts, including the patent7Z 
in suit. 

Among other instances, it has in the sid Answer in the 
case of Johnson vs. the Nationcl Gramophone Corporation, just re- 
ferred to,(a copy of which is rereto amnexed, marxed "Exhibit I") 
specifically acimowledged and confessed the validity of the said - 
Berliner putents, including the patent the subject matter of this 
suit, and has in charging the said Johnson with infringement of the 
said Berliner patents stated in the said Answer, among other things, 
as follows:=- 

"22. And the defendant further mswering ulleres that 
it had large quantities of gramephones, gramophone foods and 
gramophone records purchased by it as uforesuid from the Bere 
liner Gramophone Company hereinbefore mentioned that the come 
plainant, as hereinbefore prticularly set forth, manufactured 
for a number of years gramophones and gramophone foods solcly 
for and under the license, cons and permission of said flere 
linsr smophone Company, which suid articles so manufactured 
were patented and known by he corplainant to be patented and 
which patents ex’sting’upon such gouds and giving the exclusive 


right to manufacture which were known to exist by the com= 
piainant, who during all such tines manufactured under the same, 
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in every 
up to the 20 Gay of June, 
under and in all ways acimow. 
the vs NAT ALE Ys scope and br th of such paten* 
#25. that a rinery, toole, pliw.ces and factory 
deserined in the complaint were made, developed in wed paid 
for by and through the production of goods for suid Nerliner 
Crarophone Company, and under their direction :md license sub= 
ject to sid patenmts and the rights therein of drank Seaman 
aforesaid, and those who had purchased and should purchi LHe 
grawophones and greno né goods from them or wer or them, 
“26, That during such time cforesaid the e and word 
"Gramophone", which was a coined word, was applied exclusively 
to the patented inventions aforesaid and was used exclusively 
in and about the dealing in ad sale of such goods so usnufac= 
tured for and dealt in hy suid Berliner Gramophone Company 
Frank Seaman and this defendant, md that the public acquiesced 
‘in, and recogni zed, and corplainant maintained and affirmed 
such oxclusive right to said name, trade-nane, or trade-:ark 
designating such patented article, c 
"27, That upon said 20th day of Jure, 12900, the com=- 
Plainant beine engaced in filling an order fer tw ranty-five 
hundred gramophones and likewise and very larg: number of 
records for said Ferliner Cramophone Dos eomey eater tantaces as 
eforesuid under and pursent te such patents, so as aforesaid 
the exclusive property of «= Rerliner Gramophone Corpany and 
Frank Seaman, such patents heing as follews: « 572,786 dated 
Noveriber sth, 1667, for a gramophone; No. 372,736 dated Toven= 
ber 15th, 1568, for a precess of reproaucing records of sound; 
No. 534,543, dated Feprvary 19th, 1895, for a gra:ophone; 
Fo. 546,625, dated October 29th, 1895, for an irprover: 
sound records and method of making the same; ard No. 564,536, 
gated July 25, 1896, for « gramophone; all of the sane having 
heen duly issued to one Fmile Perliner ing the exclusive 
right for the ter>: of seventeer years to him, hin heirs and 
assigns, to make use and vend within the United States the 
inventions described in said letters patent, did cancel and 
allow to be cancelled a portion of such order , end haying de~ 
livered thereupon eighteen hundred of said machines and a quane 
tity of records ceased te deliver any more pursuent thereto," 
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This deponent further avers that not only has the defen- 
dant adnitted the validity of the said Berliner- Gramophone patents 
ineluding the patcnt in suit, and not only has the public generally 
acquiesced in the validit, cf the said patents, as hereinbefore set 
forth, but the said Frank Seanun who organized and controlled the 
National Cramophone Corporation, and its predecessor, the Mat ional 
Graiophone Company, und from whom this defendant receiwed all the 
genuine gramovhones aid gramephone records menufactured by these com= 
plainants which it ever sold, has aimitted specifieully in the gree= 
ment of October 10, 1896, the validity of the said patent in suit, 
as well as the other Berliner Gremophone patents, P-ragraph 15 of the 


said Agreement reads as follows:= 
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not detach 


placed by ws hice 8 ? D 
and publications, snd sh:l1 not add to them other mu 
labels without the consent in writing of the Licensor." 








The said contract of October 10th, 1896, is ready in 


Court to be produced. 

The said Frank Seaman also in a certain suit in equity 
brought by him aguinst the United States Granophone Company, and the 
Berliner Gramophone Company, in the United States Cireuit Court for 
the Western District of Virginia, on questions arising out of the 

f 
said contract of October 10, 1896, in the Bill of Complaint paragraph 
10, anc in another suit in equity brought by thse said Seaman against 
the United States Gramophone Company in the United States circuit 
Court for the District of West Virginia, reative to tne sane subject 
matter, the contract of October 10, 1395, stated and arerred in the 
Bill of Complaint, paragraph 17, dated Octoher 2, 1900, as follows:- 

"XV1l. That under and by virtue of patents of the 

United States of America, as aforesaid ,the said Berliner 
Gramophone Comp any , possessed the sole and exclusive ri, 
to manufacture vend a:d use in-the United States of America, 
as specified, the gramophone and gramophone goods aforesiid, 
Wiich said right is in oid by said agreement scimowbedied and 
conceded by your orator, and is now and for many years to come 
will be the sole and exe lusive property of said defendant and 
as provided for by sid acreement, that of your orator and of 
the various heirs, executors, agnini strators, uccessors and 


assigns of the parties, as in :md@ by said contract and by lew 
is provided, the same being of creat valine." 








This deponent further states «md avers that while the 
infringing devices canplained of in this Bill of Complains are in 
all material -ma substantial respects the sare as the invention 
claimed in the patent in suit, and are built on sudstantially simi- 
lar lines, and in general/ appearances the same as the commercial 
machine and the cormercial rec rds of these complainants such as here- 
tofore legitimately sold by the defendant, as herein stated, yet since 
the cormencement of the said infringerernt the infringing machines, 


records and cevices which are being manufactured, sold and used by 


sm 
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_ Was largely sold hy the defendants with the patent marks thereon ' 
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this defendant. are very mich inferior in ‘ror 





ariship and din ..te 





used to the Lligitimate cormercial machines and records manufactured 
by this complainant, amd are inferior in operation, unc are coing 


great and irreparable danage md injury to the corm 





od 
to their reputation and the reputation of their gvods, and if con- 


tinued will do further great and irreparable damace and injury to 
the complsinants, and to their business, and to the great and 
irreparable damage and injury; of complainants’ patents, and that the 
manufacture, sale and use by this defendant of the said infringing 
machines,-ven outside of the question of the inferiority, of the said 
machines, are doing creat and irre: arable danage and injury, and 
will continue so to do unless restrained by Prelininary Injunction 
by this Honorable Court until final hearing. 


The Fxhibit produced in this motion marke? “Vompl-inants’ 





Fxhibit, Complainants! Vachine", is the identical stardard cramo= 

phone which was manufactured by the Yerliner Cranophone Company, and 

sold by the defendant corporation in large numbers betweer. ~ arch 

1899 and June 1500, and lws the patent marks thereon, The Axnibit 

marked "Gorplainants' Exhibit, Defendants' Vachine, is the muchine 

called by the defendant the “Zonophone", and is the saiew identical 
machinewhich i! has been selling prior to the commencerient of this | 
suit and after the date of the ptent. 

I have carefully studied the construction of the to 
machines just referred to, and have carefully compared the one with 
the other, md find the defendants' machine embodies and includes 
ell the essential features of complainants' rachine patented to me 
in the said letters Patent in this suit. 

The record herewith prodiced rarked "Corplsinants’ Fxe 


hibit, Complainants' Record", is the commercial Berliner Record which 


between March, 1899, and June, 1900, 


The Record “erewith produced marked “Complainants' Exhibit, 





Defendants! Record", is the infringing record which hss been sold. 
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by this defencant without license or right as complained of prior 
to the filing f the bill in this suit, md after the date of + 
patent. 

I jave carefully examined ond compared the said records, 
and find the defendunts' record to be identical with Complainants' 
said Record Exhibit und to emhody all the features patented to me 
cin said Complainants' record. 


Fmile Berliner. 


Sworn and subscribed hefore me this twenty sixth day 


of November, A.D., 1900. 


Charles H. Spec man, ° | 


Notery Public. 
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United Stutes drarmphone Cempiny an¢ vlinas 





Complianonis. 
7e. 


Netional Grumsphene Co-por sion. 








ATTIRAYIT OF THOWAS S.P-SVIN, 


Commonwealth of Pennsylvania, ) 
Jess 
eCity und County of Philucsclphia ) 
Thomas S.Posvin, sins daly swosn accordins to 


laW,cepeses aid sare ss follows:e 





. Thi 


s suit was sroucht to reetrain inSinvemsnt of 





»f43,is 





to “nile 
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te in end relatine to “eerverhones. 





s invention of the #aid Gudle Rewlin 








simned to ine United Stures Giancphone ¢ 
forth in the affiduvit of Tmile Burliner hereto nnexe 
ed. That by virtue of certain asreenents ond assign=- 


ments 





y executed { delivered by and between the 





United Ststes Gienophone Company end ii,4,enes fate 
respectively Supte.ver 2,169" ,:nd October 4,1995,ind a 
beed of Trust executed by said ° — Betober 15, 
1895, ma certain azreeirente between the said ¥.C.Jones 
amd the Surliner jrarophone Comp:my,dated October 1,1595, 
end agreements between the said United States Giasophone 
Company and the uciliner Giarephone Compmy dated respcce- 


tively April 18,1896, ma January 16,1900,shieh eaid pa- 





pers are ready in cout to be piwduced,t-e said Berliner 


Gramophone Compcny becane the sole md exclusive licen- 


see of all the said rights of the said Rcerliner end of 

the United States (.aumophone Compuny xs hereinabove mme 

tioned undset forth,immd thet the complainants, the 

United States Granophone Company amd@d the Perliner Giranoe 

phone Company nowy ow: aid control all the sole and’ ex- 

clusive richts of the suid Berliner patates, 
‘t um the President of the P.rliner $ramophone coms” 

Ppany,and have been since the incorporation und oreeniza= 


tion in Octobe:,1595. This canpeny wus ommmized for 





the purpose of -enufacturing ond sellin: gra-cephones 
under the patents fr the se.e issued to Tmile ferline vr, 


includin ; the patent in suit. F | 
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iy agreement dated the tenth day of Oetebe:,1590, 


copy of which is ready in court to Ye produced, Use ture 


liner ‘Giamophone Com iny appointed Frank Seaian,cr New 
York City,New York,its sole und exclusive scllinz avent aa 
and licensee tos ell the Berliner Gvanophone munufueture 
ed by the suid Berliner Company throughout the United 
States,with the exception of the Disirict of columbia, 
Immediately after the makins of the said contruet the 
said Frank Sea-an organized in October,1896,unier the 
laws of the Stiute of New York,the National G.:anophone 
Company,the predecessor of the defendant Im rein,for the 
purpose of selling throush this medium all the gramo= 
phones wid sranophone soods which he should receive Prom 
the Berliner Gramophone Company under the said contract, 
and the said National G:anophone Company at once became 
and continued the main selling medium and practically 
the exclusive selling medium of thes aid Seaman for all 
of the said gramophones and, gramophone records ordered 
by him of the Berliner G:amophone Company. The suid 
Seaman at the time of the organization of the said Nie 
tional Granophone Company and until June ",1399, 
when it was dissolved con-rolled the said Company and 
was the owner of most of thes Shei this deponent is in 
formed ad believes. 

In Narch,1899, the ti.tional Gramophone Corpa’ ation, 
the defendant herein, was «uly organized at the instance. 
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He Company. / 





r 
sale Statum, ond in the sid month of 1. 
raid National sramophone corres ion eck - 





over all. the rishta,cea will ,ascate + 





1 from that time,s aah, 





Wtionw Gramophone Compmy sr 


1599 until about June,1990..t econtinuce the eile of 





eophone recon meoas eh os covere 





s-ophanes, oF 





ea by the zai patent in suit shieh mre sola ty Ws 


Nepliner Gramophone Cempmny to the ssid Prark Sian 





under the nid acreemmt ang delivered at the request of 





the suid Peank Scum to Wie said 





corporation. lis s.id crawphonss mda or 


orcs “nich wera sold in large quantities ss aferesaid by 





the guid defemiant wniil it ecormeneed *%: 





fringing cooda wers marked with the norte re und datesye? 
the Revliner patents belonszinz to the complainanis,in-= | 
cluding the number and duce ef the patent in mil. 

Thet abwat July 26,2900,she Berlincr Gravephone Con= 


pany oy veaeon ef the mony anlurfal acts md dines ef 


the said Tsaman and bweseles GP che cont rsct of Sateher 








Ls, losd sy rerobation ef its Toure GP Dieeetork vcelate oF 
ea 2 cishts of 
Serveber 10,1596,'0 
vaid setion of 2.0: 
eae 
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9. 2 eines 


aeponent is informed ind belicves,cleo cricr to thet 





time, th been stlling in Lacye quentitier 





talking m chines constsucted in all substantial mné moe 
terial respects similir to de -rumophones ad sree 
phone veecrds without eny right or license from these 
compliinmts, ich infrin-e the suid tramophone pstiente 
of these complainunts,c.ong othe:'s,the patent in suit and 
ave xekkiorxy still continuing the said unlawful xcts in 
violation of the yetent rishts of the complainants,the 
subject matter of this suit, notwithstanding the notices 
which have been served upon the defendant by the cane 
Plainats ad reqiect to desist fran said infrin-ements. 
The intsingins machine and reccrds which the defeniant 
hes been mmufacturing and selling amd is still mmuface 
turing end selling,is styled by the defendant the *7Zon= 
ophone® iid "Zonophone” rccurds und the same is lurgely 
edvertised by this defendant to the greet and iireparapl¢ 


aaeye ind injury of these complcineants. 


This ceponent furtier seys that notwithstending the 
said infvinsenmts by the said defendmt both it and its 
predecessor, the Neutional G.srophone Compamy,have av perl 
ious times by ics offic.«s und by Lletters,circulsus ana 
orPicial acts camitted the validity of the suid srarce 


phone puvents,including ths patent in suit. 
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In 6 certain cuit prouht by the Ameri can Grea 





phone Company eaoainst Trark Sca:m nd the? 
Gramophone Company in the United States Circuit: Court 
for the Souther District of New York,for m allered in= 
frincenent of certain of the American Gréphophone Com= 
pany's paients,Orville D.LuDow,the the President of tt 
Nétional Gramophone Company md now the Secretary and 
Gensval Manager of its successor,the Nutional Gramophone 
Corpa uetion,the defendant rein, filed an affidavit on 
behalf of the defendants on Motion for Pyreliminaiy In- 
junction, which Injunction was vefused by the circuit 
Court of Appeals; in which affidavit the said LaDow, 
among other things,stated that the gramophones,rachines 
end records sold by the said company,and which were very 
extensively sold by it,were rade in accordance with the 
patents of Fmile Berliner,a copy of whim affidavit is 
hereto attached,marked "Exhibit 8",and which is also re= 
ferred to at length in the said affidavit of Enile Rer- 
liner. 

The said National Gramophore Company which had its 
offices at 874 Broadway,which are now the offices of 
the Nutional Geanophone Corporation,its successor, the 
defendant herein,issued numerous cireul ave,l etters and 
advertiseamts curing the time that it was emaducting 
the said business in which it distinctly ssserted tir 


validity of the said Berliner patents including the pate 


ent in suit,anong others,cs an illustration,the circular | 


of October 22,1898,printed upon the letter head oP the 
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ced ee 


AS ape 








Matra ai 


vavionel Gumephone Compeny,s copy of thich is hereto 
annexed marked "Exhibit ¢*, in whieh it is stated, enong 
other thinzs- *Our patente are unasseilente ena here | : q 
been surtained exphatically on more than one oceasion. | 
| 
i 


vho Rerlina idea is based upon acoutie principles kassn 
vnknom to sll the Professor's pretecessurs, Ve are 
amply protected by Letters Patent, ma ar interests are 
watehed constantly by the best patent attomeys in Nev 
York md W.shington. You neea not fear eny ameyane? « 
ef my kind wa tever from our #val*. A copy of this 
letter which is over the nme of the Rul ional Gramophone 
Compimy <igned by 0.5.Latow,Sceretary,is hereto attached, uf 
marked "Exhibit c*. ‘ 
Anothes cir@lur on the Letter head of the Nations ” Se 


Bar 


sl Gxumephone Company ,« copy of which is hereto attach ij 
ed,masked *Exhibit0®,slee spesks of “the satipbamantiie, te 
ty of ow pietegnd thie peerless status of the frame. 
phone in the talking machine world®, 

The bt ‘tional Gramophone Corporstion,the @efendant 
heroin, upen sucece@ing to the husinees of the National, 
Gramophone Company in aoreh,1699,in the seme mamer as 
its predecessor, st various times by ita effiecrs ma by 
letters,eireulers ond official acts admitted the valiat= © 


ty of the said srarephone patmts, including the patint 
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in this guit. 
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has ever since reinined and is now using,and it ia ctote 
ed in scetion 2 of the said Gertifiete that the parpese 
es for which ihe company is formed is "to Sar nate e, 
sell leace,operate md deal in talkinzmamine x x « 
partiqularly she inetimmiimt camonly knoe none and culled 
the "Grarophone", and all vichts,inventions, attachments 
end epplicenees appertinent thereto uesful or connected 
therewith". A copy of seid Certificate is hereto amex- 
ed, ond ro k ed "Exhibit A‘. 

I wuld also refer to te numerous circulirs and 
acavertisements printed end published by the Nat ional 
Gramophone Corporation, the defmdant Rk rein, for the 
purpose of showins defendant's aimiseiongs uz to the Bere 
liner pacents,including the petmt in suit end ite ade 
missions ux to the sup-riority of the csramphone and 
gra cphone rem rads. ; 

Ae on illuetration I wuld refer to a letter of the 
Nationa Gravephene Corperation ,:\atea Febrmry 22,1900, 
addressed to Messra.Theis Rivs.,of Cyracues,ew York, 
which ig veady in couvt to “ pivduced,«a apy of wich 
ds hereto annexe@youked °Zxhipit 5%. 

This letver is a waming ccabet the sale or usv of 
a ikingz ms chine called the “litaphone samaPactiaed oy 
the ase dicun Talkins Muchine Compiny. ‘Acainst which 
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rd 
Cunpawy 33¢ 1 V3 e Sait nek in 
Undved Sivcecs Cirssit Cons ue -¢ Teuuiom Hise) oP 


nd is,o: stated in the eci€ letter, “exclusives 





Ly sn inti in «ent ef the hrenophone™. 
Otner lettcrs of similis chuwucter were mailed hy 


te-others parties about the sane time 








for inslince,:s shom by > gupy Besete annexed, ock= 
ead “Hahibit P*®. Cirvcul.rs were also piblisied by the 
gefendant such ae those of which copi¢s cre hereto we 
nexed,rarked “Nxnipite 3 ad ii*. 

Prior to the Iinfrincenent md duing the time tit 
the defendant was selling lesitinule sramophencs and 
cFenophone records it published illustrated catalorucs 
aescriptive of ‘he grmwphone,settin: forth ite nerites, i 
et@, Since the in werent it hus published substun= 








n 
tially simil-r cutalosres illustrated in the sume manna’ 
iuné désertbing m chiles ad recvris in sudstuntially the 
euue monn.¥,2.bstitutins, however, ihe wird *Zonophone® 
for the word *gra.ophone” aid culling tie infringing 
machines ""cnophones” and "“enophone” reeurds instead of 
Gramophenes md gramophone recerds,copics of which cutc= 
josues sire re-dy in couit to vs pwoduced. rior to the 


infrin:scvent the defendunt also published estalonues con= 





taining lens lisis of caywl*inats recerda. Tine. 


© lesivd eatslovies containin: sub 





dnfrin cent t 
stamtially the sane lists and -otten up in suveianislly 
eimiler man.cr to the suid previous cululosuts aifferint, 
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the infrinsins; mahiine is aive:tised 


er 


however, in tha 
es the *Zonophone" ané the record therein advertised are 
referred to as "Zonophone" records. 

This deponent further stateg that cbout a year prio- 
to the commencersent of the infringement the defsndant 
began tc advertise complainants’ machine, the gramophone, 
as the "Zonophone", nd continued co doing for a short 
period of time when it discontinued the use of the word 
*Zonophone” by reason of certain objections made by 
these complainants to the said Frank Seam, who control- 
ling the policy of the defendant company had the use 
of the nane at that time discontinued. The fact is that 
the defendant sold for a short period time canplainats' 
machine under the name Zonophone,and now since the in- 
fringement has conmenced is selling machines which it 
hes had , md is having mmufactured by the Universal 
Talking Machine Company in all substantial ana catered 
respeets tre same as the gramophone and covered by the 
patent in suit,mad styles it with the sane nane which it 

formerly endeavored to apply to the granophone and which 
it aida ply, for a short period of time »the nane Zono- 
phone, 

The deferdant has acknowledged md docs not deny 
that it is the successor of the National Granophone Com 
pany and suceseded to all the rights,cgood will,ussets 
and business of the suid company as stated in an Answer 
filed by it November 13,1900,in the suit of Eldridge R. 
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Johnson azainst this this defendant in the circuit Court 


for the Festein Tistriet of Pennsylvenia,o? the Oct 


ot 


Sessione,1900,copy of which answer is‘hereto amexed, 





and marked "Exhibit I"; refcrring pw'tiewl wly to para- 
graph 6. 

The said defendant ,the Naticnal Gramophone corpora= 
tion has aleo specifically and in tems in the said An= 
swer just referred to,- specifically aclmowledsed and 
confessed the velialty o& the said Berliner patents, in- 
cluding the patent in suit,which Answer in the said John=- 
son case has been executed and filed only yvecently,and 
subsequent to the date of filins of the Answer in this 
cates Among the other Berliner gramophone patents 
which the said defendant states in the said Answer in 
the Johnson case to be the exclusive property of the 
Berliner Gramophone Company 2nd Frank Seamm as stated 
by it and referrea to by number and date is ihe partic- 
ular patent in this suit and which patents it tmrein 
sets fortn are good and valid in law. 

This deponent further states that from the year 
1896 until about the time of the commencenat of this 
infringement by the defeniant the Berliner Gramophone 
Company was the sole nd exelusive mmufactirer of the 
said sremephone wmnsimcted in ueccordance with the pate 
ent in suit ad achieved a wide and favorable reputation 
for the soais mmufactw ed.ma sold mmy hundreds of 
thousands of the same to the sreat profit of the com=- 
Pleinants ad hei built up a wide ma extensive business. 
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plainmite" risats in ihe sai psiente, dnsh 


paehent dn 2ult,and that vith the exception of one «er 





dncc-ontea <hach sare pragtly e.p cessed, 


no in iin-erent of 





patents until the 





in conjunction -na in collusion with we enda 
Univessal Telkint techine Com my “ecm the ssid infin — 


ment. Not only aid ine cefendent and its pre 





ecursor, 


tac Satkional G: 





phone comp my 








iy «actzaiesee in e yalidizy of the 





Ak pRLGHIS hub the 
znid. Prank Seiman by Bie contrnct of Oetc>er 10,1595, 
expressly stmitted and conesded the yaliditr oF wie said 
Letters Patent particul wiy referrins to ecetien 15 in 
ehich he further acreed the: he wuld not dispute or 


contest tre acid patenis,ete. 


Ghe exid Prerk S.aman at the time ¢f the incorpors 


ized for the purpeds oF selling the salé cracephonss ont 
Peourdis, subserided [oP 498 siacoe, the Guia two choves 


peins helu by Hasry 





bentz ma Willdum feven,anc 1% ths 





fissalition rroecedines af the Nutional 





uVamephons Company,eicied Yar 19,1599, the said Frerk 





feumam wy Rinclf : 





2d out eitorney for Lillis “.%s: 





his. aife, omed SlhS. chases of stock ont of ¢n nesente 


in> total of 0023, 4! 





ee being ened 


peweoally,or by a-worney by 3.0. 
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genersd, Fansger of the Fatdenel 


man's eight hand rims 





Grawphenc ferpecatinn the anid Prank Sean war «) 


wef 


sugh until ashant the middle of the pransnt 





This dopancn’ beltewas and haa ov tedonee 
te prove as he helieres, should 44 he neceanary to 
Prove the fact, that the sald Frank Reaman lao price 


tleaslly controls th: defendant herein and Atredts 


the entire poliny of the Companys 








aot HOO shares at os, 4 


2 peastgned st xhout the (ine that this wait wan brought. 





Shoe? Aad 








sasuxser oF aadd Corperation and cantinwed «5 


SAP VOR | 





This dsponent further otaten that unless 





the defendsnt chall be prom 


y enjoined, At will 


have sold and delivered infrincing mack thea and 


reoords in lurce mmbers for the Christuan trace 


to purelvisers not knowing be forehand the inferior 


charnoter of the yoods an heratubefore set out, 


and helieving from defendant's advertiserenta 


are 
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perior qualivy. 


“ael on ol about Lece ber 25,1359,the nerliner 





Gvanophone Company d-livered on the omicv of the said 


Frank Scanen te the \-tional cranophone Corporation, the 


defendent herein, a standard sranophone ccunstiucted in 
accordénce with the patent in suit beuring the scle 
number 29309, ‘Thit subsequently tne said National 


Grauophone Corporation sold the said maci.ine,through the 


Universal Talking M 





nine Company,to C.A,“idmer,of Elk- 





hart,Indiana,on or avout Merch 5,1900. 

this deponmt purchased the said machine fran CAs 
Widmer shortly subsequent to March 5,1900, and prior to 
the bringing of this suit,for the price of {17.55,includ- 
ing twelve records and twelve hundred needles, The bill 


of the Universal Talking Machine Company to the said 











C,A. Widmer, dated Murch 5,1900,for tne sume is ready in 
court to be produced, ‘The suid standard siamophone of 
the complainmt is herewith produced for te purposes 
of this motion for Preliminary Injunction,wmd the same 
is marked "*Complainants’ Exhibit,Complainants'" ‘lachiné*. 
This deponent also produces herewith a record,mai'k- 
ed "complainants" Exhibit ,Complainants' Record" which 
Was manufuctured by the Berliner Gramophone Company and 
delive:ed upon the order of F.ank Seaman to the National 
Gramophone Corporation on or -bout ine day of 


»end prior to the brinsinsg of this suit and 
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of this iit frem th: paid deForCant. 





This deponent alae prodtiaea harcwlin & recern,y 


narxed “Corplates 





Venibit, Yelenaut's Te 
Recorda® watch was purch aed hy this deponent Pram the 
defandunt, ond whieh sy.d cecerd vas not men.Cactored 


by the corpladaants, but vhAnh wan riuui'sebored and 





fold by the defendant in violative: oF comp) 
patante dn guilt. 
*Complainanta! Fodhit, Sompladiantat whiney and 


“Corplataanin' Txplpit, oc rtat Reed mre the 








game ap the aveadard oo ane régords rewatartured ty 
the Herliner Crimophone Company and ehich tha deSondant 
gerporetion prior ta the bringing of this mult, hes sold 
dn large quantities nines tha date of ite or aninat ton 
dn varer, 159%, basring the sce patent cares as the wmdd 


Fanthites having aequired te sue on the order of yrank 





SAY» 





Seaman from the Nerliner Cranmphonea Cor 

This deponert further statan thet prier to the bee 
ginning of the bringing of this wad fnd on or vhout the 
gixth cay of May, LC, thts drponent purciased From tho 


Yat tana Framophone Coryerit 





> “the dafan tL Lereritis 
“nreugh Jehn 7, Tillis & Ca, of 327 Panngivania Avenue, 


Vashingtons De 





Te, Gre oF defnantoit's taletn: manhines ond 


heins one of the diner ~ Wtehines harein vergdntsed 








Ried “Zounpcena “, for “hich thag depornent puld 


$26,867, vhten intr incts rakne As herewith preduend for 








tw purpeas of thla motion for Pr minary Infunetdon, 


wlie 
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upon the order of said Frank Seam and thich was larse- 
ly md extensively advertised by it and as the record 
such as referred to in the defendant 's cireul.ijs,let- 
tera end catalogues and those of the Nutional Gramophone 
Company hereinbefore referred to. 

This deponent further states that the reeord here= 
with produeed,marked “Complainants' Exhibit ,Defendant's 
Record" is the infringing record which has been sold in 
violation of the complainants’ rights as herein complain- 


{ 
ed of and is advertised by it as the “Zonophone’, | 


ie ) 
(497-0 Drivin 2, Oui 
Sworn and subscribed before me this twenty-sixth 


day of November,A.D.,1900. 
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GAty and Geunty of Pallatclyta, ) 


John T. Crouse being dily svern ancordine to lew depoacs 
and aays ax Lellowase 

I ms af Lawful age, md a resident ef the City of 
Philadelphia, State ef Pennwivenia, Tan by proferston a 
solicitor of patents ‘aul meakaniondt draftaman, and dwertas the 
past fonrtenn yeara Aare been engaied in yvardous branches of 
the profession; during that pariad cf tine I have prepared many 
auphiaations for Letters artent, snd howe porta muneroua dre 
dings of various megiranteal davioen, “ort have destened rua ine 
ory, and sate A earemulh atuty ef meetvatins and meow land 
structures, Tartine the past three yours er Pour zenra T here 
axiorit & Brant deal ef tires im the otwty of the art relating 
to talkdius: manhines, af hove exciined hundradn of patents 
Telating to the mojast, <id love Danae thorougdy feohar __ 
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Rave carefully coomined the maahine produaad hy wore 
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1 
4pril Sessions,19°9, 3 q 1 
In Euuity, 
| 
(nited States ‘irarophone Company wa serlinor 
uramophone Conpany, 
Complsinanis. 
: vs. 


National Grarephone Corpor tion, 
Defendant. 


Sur Notion for Preliminary Injwiction. 





APTIDAVIT OP JOM? T.c10ss 
Commonwealth of Pennsylvania, ) 

Jes: 

4 

2 


City ind County of Philatelphia. } 


John 7.Cross,teins duly sworn accomine to lsz, 


deposes and s as fella sie 








veeidont of the city e? 





Philadelphia, of Pomsprivanic. Ioannis n 
2 Solicitor of P tents wma Meehndeal praftenan, o7 0° 


in- the 





Raymond R.Wile 


q ees z ; ‘ 7 ie 





ent,:md@ have rade mrerous dravings of yurious mechani- | 


eal devices,:n2 have ad 





a Caitee | 





pnd ne 





ful study of mechanics und mechanics] structures. Mure 
ing the pust three yeurs or four years I have spent « 
great deal of time in the study of the art relating to 
talking machines,and have exarined hundreds of patents 
relating to the subject,ind have become thorwshly fanil- 
iar with the talking machine art, ond partimlaly with 
gYramophones; I have sigen much time andattention to 
the study of patent specificctions, md drawings,and to 
the comparison of claims with infringing etructures, md 
a frequently culled upon to make expert affidave 
its in patent suits,and have testified 9s an Expert in 
such maiters in 2a number of cases in the courts, 

I an thoroughly familiar with the talkin; machine 
knom as the gramophonc,owmed and controlled by the com- 
plainunts herein,and have prepared mmy descriptions of 
their constm ctions and operdtion,from time to time,ond 
have made amy dravings relating to the sume, and have 
given much time to the canparison of various structures 
of gramophones. 

I have carefully cxanined i e record herewith pio- 
duced,narked “Compluinants' Mxhibit,Complainants' Record 
and am faniliur with the construction md mede of opera= 
tion of the sane. 

I have carefully examined tire record here ith pro=- 


duced,murked Compluinants' Mxiibit,Defeniant's Infriny 





ing Record",wad an funiliar with its comstiuction md RaymondR wile 


Research Library, 











slully exauined the pavsnt in suit,No, 












$46,525, md theroughly undivstind tie construction und 
opevation ef the investica therein deseribed amd illus- 
iwated, ..d understund the cluims of the said patent. 


I find in “Compleinants' Exhibit,Compluinants' 





Record the cunstiuction cluined in claims 5,4 and 5 of 


tne said Patent No, 548,523. 
I also find that in all suuscuntial «ané maverial 
’ 


respects tho"@omplainants' Exhibit, bePendant's Reeora” 


is the sane as "Comp. 





inents' Exhibit,cdmpluinents' 
Recurd", though the defendant's Reeord is swnewhat infer+ 
ior in worknunship m4 in materiul employed, 


ants' Exhibit, Defendant's 





I also find in "Comp 
Record" the core iruction specifically clained in the 


elsins 5,4 md 5 of Patent No.548,625, 


Sworn end subscribed before me this day of 


November, A.D.,1900, 
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Tor the Evetern District of Pennsylvmia, _— 
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In Equity. 


— ie 


United States Gramophone Compeny and Bev iner — 


Gramophone Company, ; b 
~ Complainants, : 


vs. 


lyational famophons Corporat ion. 
Defm dant. 


Sur Motion for Preliminary Injunction. 





’ 


AFFIDAVIT OF JONN T. CROSS 











> 


Stare 


2 


Cormonweelth of Pennsylvania, ) 
ea: 
City m4 County of Philadelphia. ) 


wh 


5 


John T.Cross,being duly sworn ceca*ding to 


4 a 


oom 


law,deposos and eays as follow:e 


— o 





I am of lavful axc,end a resident of the City of 


‘ox 


Philedciphic, State of Pennsylvania, I en by profession 


a Solicitor of Patents ma Mechanic: Drafteam,md dur 





ing the-pest fourteen years heve been exzaged’ dn varie 


. | 
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ous branches of tha profession; auring that porioa tis 

I havo prepared mmy epplications for Lettors Patent,an4d 
heve made numerous dravings of various mechantes? deo- 
vices, ana have designed machinery,maé mede a careful 
gtudy of mechanics umd mechanical structures, ring 
the past throo years or four yoara I heave epe|st | great 
deal of timo in tho study of the art rolating to felke 
ing mxh ines, and have exemined hundreds of patents ro=- 
lating to the cubj ant, md have bscome thoroughly famll- 
ier with the talking machine ert,und partiqlarly with 
gramophones; I havo given mich time and attention to 

the study of patent especificationes,and drawings, ma to 
the compsrison of claims with infringing structurop,end 
mve been frequently called upon to mako expert affidave 
its in patent miits,and have testificd us en Export in 
such matters in a number of cases in the courts. 

I mm thoroughly feniliar vith the talking mechina 
knom us the gravophone,omed end emtrolled by the 
complatnenate hovein, and have propered many deserip= 
tions of their @nstrmuctiona and operation,fraa tima to 
time,and Inva nade mmy drawings relating to the came, 
ama have given much time to the comparism of various 
6trustwes of gramophones. 

T havo carefully exminea the meohins profneed op _ 
en oxhinit in this ease md in enson Mos.83 and Eh, 
April ‘Sessions,1900,on Motion for Preliminary Infunce © 
tion, and murkea “Corplainants’ Exhibit, Cormpisinants® 

6 a = 
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Machine ®,and cm theoughly familiar with Ate aor tra 0tt0n 

am operation, end with the eonetmation ma eperstion | 
of the rocord In ruvith produced,as aso produced tn! ; 
Cuses Tion,3S and S4,marked *Complainanta’ Mxityit, Com 2 
plainants’ Reoord®,and om werent as operation 

of said complainants’ machine for the purposes of fea, 
profuoing eound es from the paid record ahipit 

I havo carefully oxemined the eachine sspteestlir 
complainents herpwith in this motion in emjrnstion ._. 
with cases Nos.33 end 84,markea “Complainanta’ Exhibit, : 
Defm dant’s Infringing Machine ®,end en familiar with r 
its construction end mole of operation em with the gone 
8 trugtdon md operation of the record Imrewith proausoa | 
us also paused in connestion with cases nor.33 ena 34, 
makred "Compleinets® Exhibit,Defenient'’s Infringing. 
Rocora®, md om thoroukhly femiliar with tho operation 
of the esid defendant's moechine for the purposes of ree 
produeing cound as from tho said defoniant’s recomior 
as from canplainenta’ record, 

I have carefully oxemined the petent in enit Hos 
564,586,and thoroughly undorsatend the constm ction ma 
operation of tie invention therein dscoribe? ed 1livs- 
trated,end understena the construction enf re thod claim 
ea in the claims of the said patent . 

I find that the eaid "Complainmta’® Exhipit,Ccome 
Plainents"’ Machine" is constructed ena opratea in ace 
corfence with the invention of the eaia patent Io. 

= Se 
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564,586,end in ascordanse with the claima thereog, 

I aleo find that in all substantial materia re. 
spects,from a patentable, as woll os from & Constimcticns 
al standpoint, the m chine merked *Complainents* Dx- 
hibit,Defendant's Infringing Machine® is tho esto es 
"domplainants’ Exhibit,Complainmts’ Machine” ,in ccn= 
struction md operation,though inferior in worlmmeship 
end in the material employed. 

I also find thet in all svubstuntial end mater= 
fal respects,from s patentable stanfpoint that the reco 
ord merked "Complainants' Exhibit Defendant's Infring= 
ing Recora" is the samo as Complainants’ Ixhibit,Com= 
plainants’ Recora" in construction, md edapted to be 
be reprodueed by the game method of operation,though in» 
fsrior in workmanship and in the material employed and 
in results produced; mad that the said "Defendent’s rec- 
ord is adapted to said defendant's mechine. I also 
find that defendant's machine is adapted to reproduce 
tho sounds recorded upon complainants" records in the 
mé@nner end for the purposes set forth in the exnid pat= 
ent dn suit,though the results would not bo quite eas 
good as when repreauced upen complainants’ machines, 

I leo find in *Complainants’ Exhibit, Defondant'’s 
Infringing Machino® the construction end mothodsa olaimet 
in the claims of the said patent in mit,tho emme as 
those found embodied in *Compleinants’ Exhibit,Com= 
Pleinante’® Hachine*; I alco find in "Compiainants’ Ex 
hipit,Detenaeit’s Intvinging Recora® tia covativetion 
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snd msthods elaimed in tho claims of tho ead patort in 
sait as I algo in like mnnnor find that SConpldnents? 
Zxhibit,complainante’ Record * enbodsa the constm o= 
tion ond methats of tho claima of the patent tn mutt, 


Sworn ma Sree before ms this temtseotxth 
tiny of Novombet'sAaDe,2900. 
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ROWE BR, TORIRON, 
Pentel, 
awagainat= In Mqvity. 


THT VANTGVAT, GRAVUPHONR COTPORATION, 
Deranrdante’ 


70 THE JUDGES GF WE CIRSUTT COURT OF TH UNIT STATES 


POR TUR RASTRAN TISTRICT OF PNTONLVATI As 


, The National Gra ophons Corporation, the defendant 
above nemed, saving and reserving to itself sl and all manner of 
exceptions to the memifeld errers contained in the bill for anaver 
thereto, or to much parts thermo? as it is aivined, 11 Ls ratartad 
and neeensary for 4t 10 anawer, svss, , 

l. The defendant ainita to be true the first je racraph 
of said bill, saving that defendant does not anmlt that the rerliner 





Gram op e Company was the principal matoner ef corplainant, but 
on the contrary “lesen that suid company vias the only scuatamer and 
that the complainant manufactured exelusively for, by, under and 
pursuant to the consent, orders «md license of said corpany, and 
the defendant Likewise alleces tht all the experirents daserihad 


were 





20 by, for and at the instance of anid Serliner Sraceyhonn 
Company, “eteh paid for and controlled the sume. 

2, And tha defendant admits the allegations containad 
in paragraph "2" of the wrplaint, oxeepting the allegations that 


criophonesa were manufactured Sor others than the Ferliner Crame 
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shone 


Company, s24 61) 3 tat all craresheness renufactrured hy 





comlstnaudt aid shipped to foreign countries were romutactuired pure 





the Lleanaa, request, dimation mai antherisation ef sada 








or GYarapnoene Corpany, and Lisev(se exsepting the «Uleciat ton 


that Yrank 9s mwas the exolisiye willing agent ef sald rerliner 





Grarnephone Company, Aleging dn that regard thet aatd Seanan » 





the exclusive Linensea, having the sole right to purchase, deal dn, 
manufactura or ayuse to he manufactured g-nmophonen, and to seleck, 
determines and f4x the designs, kinds m4 prices thereof, Wloas in 
and by said ontract will morn Milly aii &t Length appear, and that 
Pursaent to such contract cooks mmufactured by the oovplainsnt 

for the Rerliner Gramophene Company vere manufactured hy, trrouch 
and under tha temo and provintons of said conus, at and dn ald 
respects subject thereto, and Likewine that complainant has aceng 
his customers neany other persona, concern and eorperations, ad 
has acquired a wide reputation and demend for his foprevad yeohines 
and recordz, m4 alleges tho fant to ha tht, wp to and dnoluding 
the granting of the infmmntion on Tuma Wh, 190, the complainant 
manufactured exclusively for said Rerliner Sramsphone Corpany and 
for said Frenk Seanan under and pursuant to thea ternn of the aatd 
contract, and hei no other custorera and wan authorized to mamiace= 
ture for no other cuataer or porsen, and hat no reputation and 


deman’t for hin coeds saving only snd > 





Aly subjest and subordinate 
to the richts of satd Serliner Gramophone Company and of said Tourn, 
and that the @mplatinant had wimitted eid conceded, beth hy mame 
facturing under aatd patemrta and by ex resnly windtting the amin, 
the yaltdity, soope and breadth of the patents, aa the property of 


the said Ferliner Cramophone Company art of asdd Seanan, and had 


likevisn conceded and admitted the cole amd exolunive right of anata 





peraons to use ond emplay tha term or name "Gravaphone® as a trade 


‘mark, trateename or designations 
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AlLesatlona contained in parerragh 04 of 





Said BILL, saving timt i aAlleces sudh anlarned ‘and dnerease? Ps, 


ities, and such extenston of such fanton to hare heen had, > 





and required hy and teens. of the mamufacture of ontd goods is 


hereindsfore geen tied, and not otherwine, wd that the earnkatnant 





Asse the nme or style Consolidated Talking Fachine Cena of 
America", and Likewise "fonselidated Talking Machine Gorpany®, withe 
, ut An any wise usine his own new or sansing the sine to appear, 
unless he has so done very racentig within « fov days ani not to the 
Imowlolge of this defendant, al of the adwertisemants «htch hare 
gor to the knowledge of the defendant nontaininge ne mferenar to 
the nstee of thn complainants; and Likewise exeenting that said acta 


Alleged on thé part of this defendant are in any wise unjust or 


uniorful, 
4. “hia defendant ayarn that it has ne imowledce or 
' information, or mews of Inforration concerning the allecations cone 


tained in paragraph "4" of said BALL ef somilaint, save as Sorte 
said, md theravorm derends e trict prof of and ceneeming such 
Allert tons. 

& And thin Aefendant avers that 14 has no knowledge or 
inforcation sonseming the slleset ions contained in paragraph "5% 

: of suid D111 of complaini, and therefore derands strict proat of and 
constming the sare, 

6 he defendant wipits <1 of paragraph "68 of the bil 
of cominint, sving thas it has bemn or ts engeced in the aale of 
talking mavhines of other typas, and that the same are inferior 
g00ds, or in any wtae inferior to the talking rachtnes and records 
of complainant, ond Aleges the faots to be that the defendant 
suceredad to all of the rights, coi #tll, anseta and business of 


the ational Gramophone Corpany, which hat long been engaged in the 
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v “a + 
. i 
BS 
' H oe 
Misiniss in ¢ f 
and OX Seaman; ant Liiewt: dneas and 
renords put out by the dofe car wi. ree 





apeats 40 those riannfactured Dy the compledrn te 


% ‘The defendant admits all of tha Qlecations con= 





tained in carsgraun "7" of the pill of aap 


hint, saving fiat Lt 








2% Newien and that said Sewcaun wan nlle 





OB » widig agent ef Srv 





ing acens of tie: Rerldner Grw.ophone Compatyy, and that the decane 





dant t3 not new selitig gmmophones manufactured for the satd Sere 
liner Greamphone Corpwiy, and alleges the facta to he that the 


defendant wan a trader in g¢ 





mnes and Ersophone coods, and 





that said Seacan vas much more than selling agent for the Tor ner 





Grarophone Company as is hereinbefore fully set ferth, md that the 


defendant now has on hand a large stoen of cramephonss and grwophone 





records vanifactured hy the corpleinont herein for the Herldner 





ert ond 





Granephene © wWomd Frank Sewn, aforesaid, and purGhk 





od 
‘ pada fer by this defendant te eiid persons secording to the course 


of business, ws aforesaid, 





& The defendint denies that Lt has eapied 
ing in any aise complednant!s Lyroeved sound box patented by care 
plaient, wd Likevisa denies that the seundehox daalt dn by it ts 


covered by or dascrthead in the 





atonts set forth, and al 





res that 








i said patents do nev consutr, nos doms clthar ef when contain, any 





desoription of an orignal or patentable davich, discovery, nuwhine 


or invention, ma alleges that all of the qlaims dn aaid patent 





eontained wera and are for Gvices and discovertes Leng known and 





ased prior to the rawmfan ture, wileged dnvention and dtacoveary Sheree 
of by complainant, both in th: In’ted States and eluawhere, nd that 
the sane were doseribed in publiontions both in this coutre ond in 
feretgn countries prier to such invention, md thst by reason of 


varioug other matters and things avid patents ara invalid and 
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Aneffecticl and cannot he Inforend 





this dv-ferndant,. 


3, The defendant adits te be trae the allaecations cene 


tained in parnerih "9" oF o:id WLLL of sorglaint 


at 








the reason why ne sudta have been draught by the companies spe 
ficd therein against the complainant ts heotwuse the complainant is 
aotins in nonfsunetion with aid companies md colluatvely, 

16. ‘this defendant ainits that the present suit in one 
of a clvil nature, md that it arises under the larn af the United 
States in asoordenot with the proevinions and within the intent and 
maning of the aot of Congress in such cass made and provided, but 
dente s that the matter in dispute exceeds, caclustve of costs, 
the awi or value of tvo thowand dollarse 

Ale This defendant dantes all of the averrients cone 
tatnad in parecraph "11" of satd biL ar amplainte 

a2. ‘the defendant writs tha publications ant notican 
annexed to the hAll and referred to in paragreph "12" thereot as 


exhibitea Ay 7, %, Dy 





Ty, MA Sy oma that the sane were published 
as atvertiasnents ond sant out by defendant, and Ltkewlaa whet the 
complainant ant the Universal raticiny Maehine Corpany are tho only 
manutneturers of grwcophones or Aine talking maatines at the 


present tice, and allegas that it hos no knowledges or means of 





nfornation regarding 4 facturn Glleced to he carried on by 
the Ameriean Grp hophone Cempargy, and thin Aefendent, denies oll of 
the othar milegattona in wdd parograph contained, avl agrassly 


and ya rtioularly denies that if has endeavored ar ia endenvering 





to brenk un in any wise the bininess of tha corplidaunt, or has | 


specially ciroidarized or sent advertizements or statements to hin 








eustoners or agents, or any of ther, a, such or han mae to them or 


any of then any varhal threats or warnings whatever, or ‘inp Pelnely 


or miietousiy dona any aet or thing whatever, or > 


fe iny mine 





statements or Innuendo, aid that it hw conrzpired or is conspiring 
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with any person o> corpora’ ton against the cayglitiant to 





dastroy hin pustness,. 


She deferntans denice all of the a 








tained dn paragraph "L5" of anid DAML of cormplaint,. 

4. Tho defendant denies cach and every Alagetiton dn 
paragraph "Li" of tha conplainant'a All, contained. 

15, The defendant danles all of the Allegations cone 
teined in paragraph "15" of tho saute DALAL of complaint, Dut nlacgos 
for the purpese of avolding larca Liabilities and damages arlaing 
to itself «nd othars by roansen of the suits mentioned this detendant 
settled and compromised thea sam and allowed to be entered a decree 
adjudging its Oifringenent, as alleged in the DALI of oa@pliint in 
seid action, all of which sas done honsatily ent in coed faith, and 
in ne wise for the purpesa of injuring or prefuileine the arplaine 
ant or any other pernotie 

i 16. This defendant denies all of the allegations oscn= 
tained in paragraph "14" ef the corplsinantts bal herewith, 
17, «The defendant denies all of the allegations sone 
tained in paragraph 817" of tho bALL of cornplaint hare tne 
18 ‘the defendant denies each and avery allegation cone 


tained in paragrayh "18" of the DAL of complndint herein, savuis 





only the publication ef exithit "4" us hereinhefore admitted, 


29, The defendant admits as alesed Sa paragraph "19" 


ef said HALL that it haa novor braucht suht, wal alle 





28 bhet it 
Intends 20 doting and that before the cormaneenant of this action it 


and ite counsel anting with than were preparing and tt partite 





prepared pesers for sarvios ton the conplatnans and those selling 
and dealing in sich goods, and this defendant alleges that onl, 
within a fer weeks last past haa it eae 40 tha knowledgn of *hts 
_daafendant that the coemplatnaant was about to infringe and vtolate 


the patents «md ri:hts upon-vhieh sick sults are prepared, and that 
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this defew ant domed istely mterad iptoe sensmiltation with Una enid 





2 to prepare with Wid 








teet din rights an aforansids 


3 iT the defend dente 





published or auused to be publishad t etrenlars er reme any 





threats as alles a An gwadd paracraph, save an heratahefere «. 





arbidtted. 


20, The defendant denies ell of the averrerts contained 





aeaph "20" of the HALL af sory aint herein, saving only that 


At adits levine tr the 





1a ywhlicetions apretified no partied 
patent or patents whien it is allered ore infringed. 

22. The defendant denies all arerrents contained in 
param ph *21" of said hill. 


fA, The defendant dentes all of the avernents conts ined 





in paragraph "228 of said bill. 


Ba, Por further defense this defencant alleces trat the 





eomplainaent het an adequate remedy at lew fer all ard severe] 
the matters ond things set forth in hin ecorglaint hareiny and that 
the pluintiff dees not require, ner in he entitled to equitanle 
relief in ov from. this Venerehle Courte 

P44, And the devendant further ansvering Alleges that it 
had larre mumntitins of gremophoenes, oc amphenea goods and prim ophonc 
records pnureianed by tt as aforesnift from thea Rerliner Oranenhono 
Company hereinhefere mentioned, that the complainant, os heveine 
pefore partiowlarly set forth, manufactured’ for a number of years 
grarophoren and gravephona coeds solely for sand under the License, 


consent ond pemitsstor of sata Zerlner Crarmphone Somprmay, which 





sated articles no runnfactured were patented and Hnew by the cae 
plainant to he patented and whieh patentn extating upon auch ccods 
and giving the exelistve right te manufacture whieh were known to 
exint by the eorlatnent, vho hiring 911 eich tinea momifart red 

Under the sana, wknowletrad and daclared the validity, seoye and 


breadth thereof, and maids dioprovecents theranjen under and subiock® 














gtesnesd rn 





+ +ies 
From ve 





way 





ay, of Tunes Loco, asqptemmd in, romdactored 





rnder srt 





sed 





wiyt «x nowletred, o 





Aafflrred the yaltetic, 
hreadth oF such patentse 


25, That the rnc daisy, to Mansesn ond Saotory 





deserted in the complaint wore rode, ceyelopad An mi 





and threngh the prediction ef goods for ott Rerllies Oromephone 





Company and under their dtreetien and License subieat te said 


patents and the rights therein of Frank Senn equ thease 





who heal puraluased wid should purchase cramphones and crerophone 
goods from then or either of theme 

26, That gurins such t'm: aferenatd the nane and ward 
"Granophone"®, whieh war a cotnad word, wan apoaltad exeluatvely to 
tre patented inwnttons aforsastd, ad was used axnlintyely in 


and nbeut the dealing tn and sake ef such cooda so manfacturad for 





and dealt in by raid serliner Grissophone Comumy Frads Goaan and 


this defendant, md that the public angilesaed An, and recocndned, 





ainent maintained and affirced much axelusive rig 





sndd nai, trade=nme or tradesrark designating suck pakented are 
ticle. 


27, Thet vpon said 206% day of Tne, L90C, the co 





ent teins sngaced in filling an order for twenty-fiere kendrad prise 


phones and likewise a very large nmuther of resords for sid Morlinor 





Grenopnone Sonpany reenfactured as afcresata under aid pursiant te 





such patents xo at aforennid the exolisiya property ef said “aslLiner 





Gramophone Sampeny ant Sremk Beanen, 


cr petenta helne as rellowms 








Noe 372,786, dated Noverber Sth, les?, for a griesnphone; o SIN IG 





dated Kovamher USth, lash, for . preeess of reproduchig records ef 
sound; "0. "S4,f4r, dated Tehruary Louth, 1896, fr a gre ophons; 


No, 545,695, dated Oatoie r 53th, for an twroyement in sound 
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records 
25, 1: 
to ore -c ile s he exeb, b afer the tar. oF 
seventeen yearn te hin, his neirs ond asaigis, te rcce use and vend 


within the Untied States the inventions desorthed in suid Letters 





patent, did cancel «and allow te aineslled «a portion oF such order, 





c 


¥ 


and faving deliwread thereupon etyrteen hundred of aaid x 


® quantity ef records ceased to deliver any more pursuant neratnsg 





26, Trat thareupen with the consent of and in collus 


with the suid Rerliner Grrecphons Company and in fraud of the rights 





of this defeniant and athers who hei purchased auah goods so made 





as aforesaid and heat padd great royrltiea thereupon and therefore, 


the 








and were engaged dn nelling and using and trading in the nn 
said crwlatvant srongPally ard unlawfully, first wider the nase of 
the Consolidated Talkhig Mad: ine Cerpany of Anerilowy, « corporne 


tion whid: hai been organized tn the ronth of dune, 106, aid then 


under the assumed name ef the Sonsslidnted Talcdng vaetine 9 





® 
proceeded to edvertise and put upon the market tha goods so as: 


aforesaid mide by him ant other similar coods reamfnagtured by and 





with the sume appliances and under the sane patenta and methods, and 





aid clauin that suchzere tye only true and genuine ersmephore ns ond 





ern’ me pods. 
R98, And this defendant allegos that the kind, qudsty 
‘and destgn of the cools fo a sforesnid male by the camloinant 


and purchased and oened by defendant were sno AInferter and waatlse 





wnat the defendant endeavored to abtain ethar ind better 





factor: 
* 


goods, But van unable so to doa hy reeson ef the sotion of the seid 


Berliner Gravophene forpany and th 







ekase of satisfactery Kind and mantit, fron nid 





pvAd Seaman, thla defendant purchased elnewnere talking rechdines and 





advertised the are, sush mantdines betng called "Aonophones™ ond 
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by cor Ladnant, avitlat thie defendiunt resoentaing the 





whorl ta the sora “ric aun » id net uae ots 7 TR 





advertising ay of tha wm rghdinaz, or anki tne s 





GP OL HOM, 
wut on the contrary i% cept the sew distinat and nef ate from 


thts 


nunher of psrarmphones and crenephons regerds wiion thin 


ay wWornsaid bal ani has cuh de se Uidsg oad dtapos tiga 





Hue that, nevertheless, the 





siness aa it in ahle so to da, 


gaid Seriiner firma ophone Co 





wy awh phe WeAted States Grarophone Cone 











wang has Veraught wa: ketion ayalint thin detendant to reatradn tre H 
nae of the word EMemephons ayen in ite corporate pany sich ae 

first asmaeyed when purchas bir and desling in gresaphones as ntorce 

said, uch action herie; bean brought in whe United States Mroult 
Court Cor the Southarn District of Tow York and hediry now pends | 


and Vrat licowtae a mndt has An Ubse suemer bean brought tn the 





United States Court for tha Vaatars District of Pemnalvania by oid i 
Berliner Grisephone Company aeadnat the sermpladinant wherredn it is | 


Bought to restrain the use of te said neme hy him, mit that sada 


fa ond with no Ant nt on of 





autt Ls collusive and prougit in 
proseat iy: the sane, 

AO, That likewise and in like rianner the Consolidated 
Valking Maghine Company of Anerian ay sforusaid by or for the uae 
of which cerperation amajority of the capital @teck of the wid 
Rerliner Crem ophena Company hws heen eeqiired, has broach, en 


motion seatost com leinant heroin for wie purpese of enjotnir 





ang 


reenact 





restraininys the wea of the nae or dusigmiviton Consel lated 
Mach ine Compeny, Dit that saui ait is ali and Lixewine breucht in 
bat Tatth md with no intention of proseeuting tha sutt, 

71, Tt the antiens brousht in the United Staten Caurt 


for the Yestern District of Virginin and for the Diatrict of Vast 


“Virginia and for the Mastern Distriet ef Pennalvunta, tnpeietions 
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bs . 
\ 
ext air i atlars we % fuk tv Sante ke : ae 
Liner Ore evrore Su, ie ad, States Crancchane Carcemy uit 





14 gun see md LE in ferro 





dant {np informed and ver Dy believan, ivi that the 





C Seamw, aomplsinant in said asttona, is pron: 





fae to preva ani restrain the som inttant herein cmt each of o 








Corporal ton: frar mn 


eke tpte 
Arye, %33t 





or nelling grevephones or gre 


goods, or using the word gravayliona, tue for, to, for tha benef tt 





of and ti connvatton “1%, whe Cmasiness of anit Semun, ve in 
and by the contracts set forth in sadd anite wrt the patents slisgad 
in th bdlls t*erein, and the trodnesurk or tradeename Ukerise 


sot Sorth Pally and at length rars; snd that by reazon of the 








matters and things aforesaid, andthe conneati on ofthe garplainunt 
herein crith vata business, patents and rights said Sean will bo 
suncensvul, a3 this defenfant ts advised, tnferreed and wearily hee 


feves in regard te zid facts «nd reaultye 





That slso mad likewine this defendant lleges 








heretofore andon or ahont the Sth diy of April, 1900, it 
vy virtues of & cortinin contract or agrsenent of Lidenss mate hy the 


Arerioa: Graphophone *¢ 





my as the sole owner of tha nome; ind 


aequdrad hy, trough and in corneatton “th the Universal “olbing 





Vaghine o wae and sold 





pany an axelustva Licerne to nenntast’ 








talking rach Y rid 





n¢H wah war are rede avi dawht dn by sor! 
by the Universal Talkin “achine Soemeny and by this deferdint. 


That auch exclusive Liesune wan oo cranted by the Arertnan ¢ 





phone dompnny 







une@er and by virtue of 


B41,214 ome 742, +) Det dated Mayr 4th, 1iAG, 





tt pare that, hy rennon off 


the matters ovid things sferrsaii and such patents eemed Lie 





trolle¢ by the satd Ssacan snd Terliner Gre ophone Gone, and of 

















the s.ld putentes sn ovecod S mavanennk art 
under Sete’ Shin defendant > th tent tary 
van’ a ator AG. Bz rates £ CANE rates 
and of the art of oramtactwr ing a wrk Bomnde 








reproduc wel Oey ice 





eorplalnt herein are of no feres or y: Lidtth, y nt thet the 





tnt hes net the rigni to us? or werd talc 





or purmant therste, or ir: ronkinen ‘which use or «: 





patents zo as nferasaid oma or controled by, for or for tin use 
and benartt of this defandint, or wider chien it han purchaned 
machinery anil apyltancese 


M4, The defendant further mmewering Wheres tmt 11 





mide, published and put ferth Dl ofsutd af WU 






Lara, 





advertisavents im good faith mcd guntly ar 


dn kd faith and unjustly aa int 


vAAt thn conpha inant 





saing to mislead snd preiwiice tne 


public in’ the sustoners ef this Aszwen énd Llneviso ta preiue 





dice this defendant, ms anid against the rimdate of tha 








Nouirts ef the United Staten, 





wid, and wenine the 


the yertins wforend d and of this defendnt, rdwertived 





to be styertined the crarephones no as xforauald reste Sy him in the 
manner speotfied, and hay duseed qlvedars, catalogues, ord has 


gamed to te printed and ¢trevulated advertinenenta and miblicst tons 





Claiming that the corglainant 15 «1d baa been the sole owner a 





exolusive »autacturer of the era 





sone For rany years Lart pant, 


and to now wntinnires the business for arly carried on hy hin, ond 





oe" 





hae ansumed the no olidated Tally 





purpose of Purtherdeasivine and minleadine the publics 


of, “hat thic defendant and the “nttenal Gre ophone 





Cempamy, to the rights wherenr thin defendant muineeeded, how cpant 


and caused to he spent in advertisine, promoting and hidledine up the 








3 the patents set forth ta the bill of 
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oe 





Rane “Cromaphone® and the reputotion of the gra 





business of this defendant in selldng granophenes and gramophone 





goods vast aus of money sr myds of te hundred theuse 





Sing wy 


end dellars and has built up made ataubliched the rerket tharafore 





and wag forced to dmdon tha use of such name and to purchase other 
and different rnehines through the collusvve and freidulent action 
of sald Serliner Grasephone Qerpany avi the complainant hereing and 
that, as aforenald, whon the said Berliner Graeophens Sonpany had 
been enjolned from sellin satd goods, aava te Prank Seaman tro 
whom this defendant was agcustomed to by the sara, the compladinant 
did, o aforesaid, ionediately take up the bistnass of said Nore 
liner Granophone Corpany “here it read abandoned the sane upon sata 
ingjunotion, and did likewise take Ante his employment the erpjoyoos 
ef the said company end to continua the Imisiness thereof an aforn= 
said in site of ald infumotions; and that a motion 15 now penk= 
ing, nad at the thie of the tecinning of this action sas pending, 
as thin defendant is informed and verily believes, to further me 
straingsaid sorplainant in the premises, 

34_ And the defendant further answering alloges that 
now, snd at the oormencenent of thin action the conplainent was, 
and ia, a oltizen snd Anhabitant of the State of Pennaylyanta, and 
this defandant was a corporation duly organized under the lwis of 
the State of New York, ma was and 144 eltinzen, reaident and inhsbe 
itant of the State ef New York, and was not and is not a citizen, 
resident or inhabitant of tha State of Pennsylvania, or of the 
Eastern District of suid State; that the sormons in this action was 
served on thin defendant's agent in the State of Pennrylvanis were 
this defendant has an effles, said agent patie only its loool rinnige 
ing agent for its bisiness in Philadelphin, wd thir defendant sya 
that 12 is not aubject te he med or to he memonet by ort tial pre 


e688 out of this Court in this ounse in this Judicial District. 





En ee . — Rayment Ro 
Research Library 


alas 





Oo? And this datendant dentes all and all nveiner of 








L combination and confederacy where it is by the said nil 


= in 





charged; vitnout this, there da any othar natter, caine or tht 
said corplataant's satd hil1 of complaint centained material or 
necessary Tor this defendwmt to make answer to, and not herein ond 
hereby well ana siffictently answered, confesnad, traversed, and 
avoldet or dented, in true, to the knowledge and hellef of this 
defendant, «11 of whioh matters nd things this defendent Ls ready 
and willing tosver, maintain and prove an thin Nonorable Court shall 
ahrosts and humbly praya te be hones disminned, with tia reasmmoadle 
costs and charges in this henalf mont sroncfully supta ined. 

(Sioned) Phalip ture, 

(Signed) ‘Yaldo G, Morne. 

Seltettor for Defandan te 


(Signed) Hisnell Tmane 
of Covnsel, 


COUNTY OF PHIT A HIEPIA 
STAT OF PRIITYTVANIA 
ORVITIS 7. TANGO, being duly sworn, depecas and 
says that he te the Secretary of the “nttonal Gramophone Corporation, 
the defendant shove noned, ond that the matters md things set 
forth in the foregoing ansver are t rue md cerreat An sw far ne they 
are within his ovn knowledge and in so far as they are not within 
his ow knowledge, ho helieves then to he true, 
(Sioned) Ory ile >, Ladow, 
frorn mf pubsertihed to before mo this 
Lth dig of Noverber, Awe 1955. 


(Stgned} 5, Salome Braake, 
Koteary Public. 
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UNITED STATES GRAWPHONS COMPAS <2. SGRLINSR GR 








, a “OPHORS COUPANY, . mr 54 Somplatmentc. 
" . 
Ve 
ne : NATIONAL GRASOPHOMS ‘CORPORATION, 


al iy on we - gr ’ .13° Defendants 





“clears kh 
~ HOES AE 








- ee 
Cop.05 (Ll Ludi moyang atrles 





$ : ial Rassenv on et th i; Te neasad Shae Kien nee es 
PochLincuwwy Injunction, 1+ as orderca that the defendant 





show csuso cay, 3f any -26 





.0f Necomser, 1900, «i 4 


in Pailedelphie, <2 





mot ‘Lasvo pus se 
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Bastern District-of Pennsylvania, -— 





United States Gramophone Company 


oe : SS April 1900. 
and Berliner Gramophone Cempany 
34 April 1900. 


35 April 1900. 
National Gramophone Corporation. 


This is a motion for preliminary injunction in 

‘ the above cases. The Bills of Complaint were filed May 

. 25th,1900,to restrain the defendant from infringing three 
separate patents of the complainants for Improvements in 
Grambphones,each of the said patents being the subject 


of @ separate suit. The patents sued uvon are patents 


granted to Smile Berliner,the inventor of the eranophones 





ots and are as Tallows: 


Patent No.53+,543, issued Pebruary 1 


o 
w 
w 
rT) 
oO 
cr 
° 
ct 
ha 
® 


. said Berliner for a framophone is the subject matter of 
a , Suit. No.33.. 
Petent o.545,623,issued October 29,1895,%0 tne said 
Me Berliner for. sounc record and method of making the same 


. is the sudject matter of suit No.34. 
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: 
record for the machine,all the said patents were ccn- 
sidered together in the argument on. the motion for pre- 


MT, 


\ 
QO. public 





‘ii acquiescence has been surficiently proven,and the motion 





inly upon what was alleged to be an 


admission recently mede,under oath,by the defendant,of 


the validity of each of seid patents. The statement 





referred to was contained in an Answer filed by this 


2 Defendant, November 13th,1900,in another suit,by another 


complainant,in this Court; it constitutes paragraph 27 


"27. That upon sa: 


f 
wo 
° 
or 
t 
i 
& 
°o 
r 
4 
¢ 
SB 
oOo 
ran 
o 
3° 
oO 
ian 
og 
oO 


° . 
ewise @ very large number _ 





ramophone Company manufac- 


tured as BEGresanty a 





suant to such patents so 





@s aforesaid the exclusive property of 


said Berliner 


Gramophone Co. and Frank Seaman,such patents being as d 
e , 


2 Fi follows: No.572,786, dated November 8%n,1887,for a gramo- 


és 4 phone; No.572,786, dated November 15th,1888; for a pro- | 





October cn a 1895,for an improvement in sound “paponde™ 


the same; ana No.564,586 dated July 
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and assigns,to make,use and vend within the United States 


the inventions described in said Letters Patent,did can- 


[sh 


cel ani allow to be cancelled a portion of such order 


and having delivered thereupon eighteen hundred of said 
Ss P & 


f records ceased to deliver any 





The statement here made must beitaken in connection 


with the facts of the case in which the Answer was filed. 


The defendant corporation,by the procurement éand under 


the direction of one Frank Seaman who was exclusive agent 


and licensee for dealing in and 







the ccmpleinants in th: 


usiness, the said com- 





& corporation 
Oo con- 
as to act 


as the selling medium for the said Seaman, who was, by 


selling agent and licensee 





of complainants. The so-called admissions of the va- 


lidity of th 





assertion of 
Company tothe putents under which the articles,which in 
course oF nusiness were sold by the defendant,were manu-~- 


a@ctured. 
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These statements.or so0-cclled admissions, were not 


1st interest,ani have no evidential value as such. 





They do not preclude the defendant in this case from 


defending the suit of complZinants,by Yenying,as is done 


in its Answer,the validity cf i 





patents in suit. ir 


this were not so,it vould place,in a condition of re- 


striction and embarrassment,ali those. who dealt in patent- | 
ead articles,and relied upon the prima facies of the patent | 
ciple of jus- | 
the imposition 


ir ramstances * Complainants) 





this,seek to connecs and identity 
the defendant with the said Seaman,between whom and com- 


plainants there existed the contract of sale and license 








rw 


it is alisged by complainants,in thei 


YY moving papers 
chat, the said Seaman procured the ingornoration of the 
the purpose of doing 


thet he owned 


nearly all the stock,and that the said defendant was in 


v 


fact his alter ego. On this alleged ground, the defendat 





comnection with Mr.Seaman, 


the licensee of com: 





is contended t 






it estorped to deny the patents,in re- 
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fe} 
ct 
a 
ps 


. e eny in the most expsl 


lation,and assert in th 





Seaman is mat ene never has beenpa Director ofthe de- 
Mike es 3 : fendant eo rpration tds no official position under it, and 


is merely a minority stockholder,owning about one-fifth 


of its capital stock. It is also shown by the defendant 





cipal, zz not the sole ground upon which the 


granting 
of this motion is urged (but without prejudice to the 


complainants in that regerd at the final nearing), it is 
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unnecessary to go -urther. No opinion, of -course,is 








ther issues between compleinants 
:' and defendants,which will be disposed of at final hear- 


ing,nor is any to be inferred. 





i ‘injunction is denied in all the cases. 


Geo. Gray. 
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. aS) USP fs atts 28 
PirawisSore vor INFRINGEMENT—GaoUNDS FoR PazLnamany Injunoriok. 
< dt is not sufficient. to support ¢ motion for a Aminary injunction 
+ against Infringement ‘of’ unadjudicited ‘patents, ‘th t vaildity 6 ‘of ‘which is 
contested, that defendant, in’a'pleading fled in'a sult between it and:h 
different party, made a. statement which amounted, to pp more than the 
, assertion of the prima facie ttle of ae present complainant to such 

patents; defendant being engaged fn selling articles’ mandtactured 'there- 

Sunder, and-entitléd to assert ‘and tely'wpon thelr pritia facle' validity im 
~i: ‘conducting’ its “eald business, - ‘without. rosscianlbe iteelf, pa 

i sueb validity as against.the ‘ages es or owner. . 


i; In Equity. Suits’ for i 

preliminary injun¢tions, ’ 
Horace Pettit, for complainants, 

» A. Parker Smith, for, respondent, .. 


GRAY, Circuit Judge. This is aimotion’ 16 preli 
tions in the above cases. The bills'‘of complatit were fill 
1900, to restrain the defendant from infringing three‘ se] 
ents. vot the complainants for improvements in gramophones, ‘ each of 
the said patents being the subject of a separate suit. The patents 
sued upon are patents granted to Emile Berliner, the inventor of the 
‘gramophone, and are as follows: Patent No. 634,543, issued Fe he 
ruary 19, 1895, to the said Berliner, for a gramophone, is the subjec' 
matier of suit No. 33. Patent No. 548,623, issued October 29,,1895, 
to the said Berliner, for sound record and method of making the’ same, 
is the subject-matter of suit No. 34. Patent No. 564/586, issued July 
25, 1896, to the said Berliner, for gramophone, ii is the subject: matter 
of suit No. 35. 

As the suits all relate to the gramophone and to the record for the 
machine, all the said patents were considered together in the argu- 
ment on the motion for preliminary injunctions." . 

Complainants’ patents are unadjadicated. No ‘public acquiescence 
‘has been sufficiently proven, and the motion is therefore based main- 
iy upon what was alleged to be an admissio on recently made, under 
oath, by the defendant, of the validity of each of said patents. The 
statement referred to was contained in ati answer filed by this de- 
fendant November 13, 1900, in another suit, by another complainant, 
in’ this court. It constitutes paragraph 2T of the said answer, and 
‘reads as follows: ! 

“(27) That upon sald 20th day of Tune, 1900, the ‘compladnant, being engaged 
m filling an order for twenty-five hundred gramophones, and likewise a very 
‘large number of records, for sald Berliner Gramophana:Company, manufat- 
‘tured as aforesaid under and pursuant to such patents So.as aforesaid the 
exclusive property of said Berliner Gramophone Co. and Frank Seaman, such 
‘Patents being as follows: No. 372,786, dated Novepaber 8, 1887, for a gramd- 
‘phone; No. 372,788, dated November 15, 1888, fora process of reproducing 
‘records of sound; No. 534,543, dated February 19, 1895,. for a gramophone: 
JNo., 548,623, dated October 29, 1895, for an improvement in sound records and B 
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method of making the same; and’ No. 504,586, dated July 25, 1896, for a 
gramophone,—sil the same having been’ duly issued to ‘one Emile Berliner, 
giving the exclusive right for the term of seventeen’ years to him, bis heirs 
and assigns, to make, use, and vend within the United States the Inventions 
described “in said letters’ patent,—dkl cancel and allow to’ be ‘canceled a 
portion of such order, and, having delivered thereupon eighteen hundred of 
sald machines, and a quantity of records, ceksed to deliver any more purmnant 

ereto.”” ‘ me wae 











$ The statement here made must be taken in connection with the 

facts of the case in which the answer was filed. The defendant cor- 

poration, by the procurement and under the direction of one Frank 

Seaman, who was exclusive agent and licensee for dealing in and 

vending the products of the complainants in this case, advertised and 

sold, as its principal business, the talking machines of said complain- 

ants. As a corporation distinct from the'said Seaman, it was inde- 

pendent of the complainants herein, and had no contractual relation 

with them. What it did was to act as the selling medium for the said 

Seaman, who was, by virtue of a contract, the sole selling agent and 

< licensee of complainants. The so-called admissions of the validity of 

the patents in suit were nothing more than an assertion of the prima 

facie title of the Berliner Company to the patents under which the 

articles, which in course of business were sold-by the defendant, were 
manufactured. 

These statements, or so-called admissions, were not against” inter- 
est, and bave no evidential value as such. They do not preclude the 

. defendant in this case from defending the suit of complainants, by 
denying, as is done in its answer, the validity of the patents in suit. 
If this were not so, it would place, in a condition of restriction and 
embarrassment, all those who dealt in patented articles, and relied 
upon‘ the prima facies of the patent in selling to their customers. No 
principle of justice or right conduct among men requires the imposi- 
tion of such restriction under such circumstances. Complainants, ap- 
parently recognizing this, seek to connect and identify the defendant 
with the said Seaman, between whom and complainants there existed 
the contract of sale and license above referred to. 

It is alleged by complainants, in their moving papers, that the said 
Seaman procured the incorporation of the defendant and its prede- 
cessor, for the purpose of doing the things he had contracted to do, 
that he owned nearly all the stock, and that the said defendant was 
in fact his alter ego. On this alleged ground, the defendant was prac- } 
tically, from its close connection with Mr, Seaman, the licensee of 
complainants, and it is contended that it is estopped to deny the va- 
lidity of the patents in regard to which the license was made. The 
bill of complaint in each of these cases, however, is drawn in the or- 
dinary form, charging the defendant, as a stfanger, with infringement 
of the patent, without alleging any relation whatever between tle par- 
ties upon which the plea of estoppel might be based; and the affidavits 
of defendant deny in the most explicit manner any such relation, and 
assert in the most positive manner that Mr. Seaman is not, and never 
has been, a director of the defendant corporation, has no official 
position under it, and is merely a minority stockholder, owning about 
‘one-fifth of its capital stock. It is also shown by the defendant that 
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the:answemdfothe ‘Berliier. Gramiophéne' Company; ht a tase brotglit, 
against it in iVirginia,:states: thatthe: National°Grambphone.Come 
pany; the defendant’s predecessor, “was-nevér recognized iin anyoway) 
by the. Berliner Gramophone: Company as jhaving\any: rights:.cader; 


oe 


the contract between it. and plaintiil” (who in that: case.was,Seaman). 





» There’ were other. matters :presented’ by ithe /afiidavits' at:the:heam', 
ing'of this mi v di i i 
the pateni per 

an adjoining one,.which,.if it were: 
necessary to’go further, might ‘present-a serious question of ‘laches; 
disqualifying complainants , trom seeking ‘the’ preliminaty injtinction" 
prayed, for. In, the view, however, taken by the court, af what ap; 
pears: to.be. the principal, if not: the sole, ground upon which the; 
granting of this motion is'urged (but without prejudice to the com: 
Pplainants in that regard at the final hearing), it is’ tnnecessai 
go further. No opinion, of course, is expressed’ ib to’ the ‘other 
sties between’ ‘complainants ‘and defendant, + swhich ‘will’ be ‘disposed 
of at final hearing, nor is any to be inferved. For the reasons'stated} 
the’motion Zor preliminary dajunetion: is Gasibedl in ‘all: the cases,‘ 
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sh anv, Ts 
omis ELEVATOR CO: v. GRIGER et al 
(Circuit Court, D. Kentucky. March 30, 190; 
ny . No sis,” 


L Pinar beanie Dene ane Trost La’ 
_ Inan actlon for the infringement of elevator patents, a velvatet getond- 
ant was not entitled to urge as a defense that plaintiff was a corpora- 
tion organized merely for the purpose of holding the legal title to various 
elevator patents alleged to have been infringed, for the purpose of ‘con 
trolling sales and enbancing prices of elevators ond apparatus, without 
{tself engaging In the manufacture and sale of such appliances, ip, viols- 
tion of the Sherman anti-trust law (26 Stat, 209), since, unt the ‘United 
States has acted and sought to prosecute the plaintiff for violation of 
such act, an infringer of the plaintiff's patent will. not be permitted to 
raise such issue as a defense thereto. 
& Bame—Pieavino—LxperiniteNess. 
in an action by a corporation for the infringement of aerate, patente, 
an answer alleging as a defense that the plaintiff {s an unlawful com- 
bination In restraint of trade and in violation of the Sherman anti-trust 
law (26 Stat. 209), but which falls to state who are in the combination 
in the agreement characterized as unlawful,,and does not disclose fully 
and in detail that the combination was entered-into after the act. took 
effect, and all the facts necessary to show its illegality, is insufficient for 
Indefiniteness. 


' Bill for Infringement of Patents, - On exceptions to answer. ‘Ex 
ceptions sustained. we 
Brown & Darby, for complainant. e 

A. E. Willson and E. H. Hunter, for defendants. 

EVANS, District Judge. The complainant, a corporation’ organ- 
ized under the laws of New Jersey, in its bill charges that it is the 
owner, by mesne conveyances duly recorded, of certain letters patent, 
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